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(3) The housing may be limited to
families with children.

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude reg-
istered sex offenders and persons with a
criminal record that includes a violent
crime from the project so long as the
child resides in the housing.

() Sober housing may exclude per-
sons who refuse to sign an occupancy
agreement or lease that prohibits pro-
gram Dparticipants from possessing,
using, or being under the influence of
illegal substances and/or alcohol on the
premises.

(6) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that sub-
population (e.g., housing also assisted
with funding from the Housing Oppor-
tunities for Persons with AIDS pro-
gram under 24 CFR part 574 may be
limited to persons with acquired im-
munodeficiency syndrome or related
diseases).

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse ad-
diction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons). While the
housing may offer services for a par-
ticular type of disability, no otherwise
eligible individuals with disabilities or
families including an individual with a
disability, who may benefit from the
services provided may be excluded on
the grounds that they do not have a
particular disability.

(c) Affirmatively furthering fair hous-
ing. A recipient must implement its
programs in a manner that affirma-
tively furthers fair housing, which
means that the recipient must:

(1) Affirmatively market their hous-
ing and supportive services to eligible
persons regardless of race, color, na-
tional origin, religion, sex, age, famil-
ial status, or handicap who are least
likely to apply in the absence of spe-
cial outreach, and maintain records of
those marketing activities;
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(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or prospec-
tive program participants, provide such
information to the jurisdiction that
provided the certification of consist-
ency with the Consolidated Plan; and

(3) Provide program participants
with information on rights and rem-
edies available under applicable fed-
eral, State and local fair housing and
civil rights laws.

(d) Accessibility and integrative housing
and services for persons with disabilities.
Recipients and subrecipients must
comply with the accessibility require-
ments of the Fair Housing Act (24 CFR
part 100), Section 504 of the Rehabilita-
tion Act of 1973 (24 CFR part 8), and Ti-
tles II and III of the Americans with
Disabilities Act, as applicable (28 CFR
parts 35 and 36). In accordance with the
requirements of 24 CFR 8.4(d), recipi-
ents must ensure that their program’s
housing and supportive services are
provided in the most integrated setting
appropriate to the needs of persons
with disabilities.

(e) Prohibition against involuntary
family separation. The age and gender of
a child under age 18 must not be used
as a basis for denying any family’s ad-
mission to a project that receives funds
under this part.

§578.95 Conflicts of interest.

(a) Procurement. For the procurement
of property (goods, supplies, or equip-
ment) and services, the recipient and
its subrecipients must comply with the
codes of conduct and conflict-of-inter-
est requirements under 24 CFR 85.36
(for governments) and 24 CFR 84.42 (for
private nonprofit organizations).

(b) Continuum of Care board members.
No Continuum of Care board member
may participate in or influence discus-
sions or resulting decisions concerning
the award of a grant or other financial
benefits to the organization that the
member represents.

(¢c) Organizational conflict. An organi-
zational conflict of interest arises
when, because of activities or relation-
ships with other persons or organiza-
tions, the recipient or subrecipient is
unable or potentially unable to render
impartial assistance in the provision of
any type or amount of assistance under
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this part, or when a covered person’s,
as in paragraph (d)(1) of this section,
objectivity in performing work with re-
spect to any activity assisted under
this part is or might be otherwise im-
paired. Such an organizational conflict
would arise when a board member of an
applicant participates in decision of
the applicant concerning the award of
a grant, or provision of other financial
benefits, to the organization that such
member represents. It would also arise
when an employee of a recipient or sub-
recipient participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g) and housing
quality inspections of property under
§578.75(b) that the recipient, sub-
recipient, or related entity owns.

(d) Other conflicts. For all other
transactions and activities, the fol-
lowing restrictions apply:

(1) No covered person, meaning a per-
son who is an employee, agent, consult-
ant, officer, or elected or appointed of-
ficial of the recipient or its subrecipi-
ents and who exercises or has exercised
any functions or responsibilities with
respect to activities assisted under this
part, or who is in a position to partici-
pate in a decision-making process or
gain inside information with regard to
activities assisted under this part, may
obtain a financial interest or benefit
from an assisted activity, have a finan-
cial interest in any contract, sub-
contract, or agreement with respect to
an assisted activity, or have a financial
interest in the proceeds derived from
an assisted activity, either for him or
herself or for those with whom he or
she has immediate family or business
ties, during his or her tenure or during
the one-year period following his or her
tenure.

(2) Exceptions. Upon the written re-
quest of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of
the criteria in paragraph (d)(2)(ii) of
this section, provided that the recipi-
ent has satisfactorily met the thresh-
old requirements of paragraph (d)(2)(ii)
of this section.

(i) Threshold requirements. HUD will
consider an exception only after the re-
cipient has provided the following doc-
umentation:

24 CFR Ch. V (4-1-13 Edition)

(A) Disclosure of the nature of the
conflict, accompanied by a written as-
surance, if the recipient is a govern-
ment, that there has been public dis-
closure of the conflict and a descrip-
tion of how the public disclosure was
made; and if the recipient is a private
nonprofit organization, that the con-
flict has been disclosed in accordance
with their written code of conduct or
other conflict-of-interest policy; and

(B) An opinion of the recipient’s at-
torney that the interest for which the
exception is sought would not violate
State or local law, or if the sub-
recipient is a private nonprofit organi-
zation, the exception would not violate
the organization’s internal policies.

(ii) Factors to be considered for excep-
tions. In determining whether to grant
a requested exception after the recipi-
ent has satisfactorily met the thresh-
old requirements under paragraph
(c)(3)(i) of this section, HUD must con-
clude that the exception will serve to
further the purposes of the Continuum
of Care program and the effective and
efficient administration of the recipi-
ent’s or subrecipient’s project, taking
into account the cumulative effect of
the following factors, as applicable:

(A) Whether the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the pro-
gram or project that would otherwise
not be available;

(B) Whether an opportunity was pro-
vided for open competitive bidding or
negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-mak-
ing process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in para-
graph (c)(1) of this section;

(E) Whether undue hardship will re-
sult to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;

(F) Whether the person affected is a
member of a group or class of persons
intended to be the beneficiaries of the
assisted activity, and the exception
will permit such person to receive gen-
erally the same interests or benefits as
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are being made available or provided to
the group or class; and

(G) Any other relevant consider-
ations.

§578.97

(a) Defined. Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity.

(b) Use. Program income earned dur-
ing the grant term shall be retained by
the recipient, and added to funds com-
mitted to the project by HUD and the
recipient, used for eligible activities in
accordance with the requirements of
this part. Costs incident to the genera-
tion of program income may be de-
ducted from gross income to calculate
program income, provided that the
costs have not been charged to grant
funds.

(c) Rent and occupancy charges. Rents
and occupancy charges collected from
program participants are program in-
come. In addition, rents and occupancy
charges collected from residents of
transitional housing may be reserved,
in whole or in part, to assist the resi-
dents from whom they are collected to
move to permanent housing.

§578.99 Applicability of other federal
requirements.

In addition to the requirements set
forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal require-
ments:

(a) Environmental review. Activities
under this part are subject to environ-
mental review by HUD under 24 CFR
part 50 as noted in §578.31.

(b) Section 6002 of the Solid Waste Dis-
posal Act. State agencies and agencies
of a political subdivision of a state that
are using assistance under this part for
procurement, and any person con-
tracting with such an agency with re-
spect to work performed under an as-
sisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and Re-
covery Act. In accordance with Section
6002, these agencies and persons must:

(1) Procure items designated in
guidelines of the Environmental Pro-
tection Agency (EPA) at 40 CFR part

Program income.
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247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a satisfac-
tory level of competition, where the
purchase price of the item exceeds
$10,000 or the value of the quantity ac-
quired in the preceding fiscal year ex-
ceeded $10,000;

(2) Procure solid waste management
services in a manner that maximizes
energy and resource recovery; and

(3) Must have established an affirma-
tive procurement program for the pro-
curement of recovered materials iden-
tified in the EPA guidelines.

(c) Transparency Act Reporting. Sec-
tion 872 of the Duncan Hunter Defense
Appropriations Act of 2009, and addi-
tional requirements published by the
Office of Management and Budget
(OMB), requires recipients to report
subawards made either as pass-through
awards, subrecipient awards, or vendor
awards in the Federal Government Web
site www.fsrs.gov or its successor sys-
tem. The reporting of award and
subaward information is in accordance
with the requirements of the Federal
Financial Assistance Accountability
and Transparency Act of 2006, as
amended by section 6202 of Public Law
110-252 and in OMB Policy Guidance
issued to the federal agencies on Sep-
tember 14, 2010 (75 FR 55669).

(d) The Coastal Barrier Resources Act
of 1982 (16 U.S.C. 3501 et seq.) may apply
to proposals under this part, depending
on the assistance requested.

(e) Applicability of OMB Circulars. The
requirements of 24 CFR part 85—Ad-
ministrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
226—Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87)—apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part. The requirements of 24
CFR part 84—Uniform Administrative
Requirements for Grants and Agree-
ments with Institutions of Higher Edu-
cation, Hospitals, and Other Non-Profit
Organizations; 2 CFR part 230—Cost
Principles for Non-Profit Organizations
(OMB Circular A-122); and 2 CFR part
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